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(b) The following procurement ac-
tions are considered noncompetitive
for the purposes of this policy:

(1) Contracts awarded noncompeti-
tively under the Small Business Ad-
ministration’s 8(a) Program;

(2) Individual task orders if the
former employee was not identified as
‘“‘key personnel’” in a proposal which
was evaluated under competitive pro-
cedures;

(3) Unsolicited proposals;

(4) Subcontracts that require review
for the purpose of granting consent
under NRC prime contracts.

(c) The term NRC employee includes
special Government employees per-
forming services for NRC as experts,
advisors, consultants, or members of
advisory committees, if—

(1) The contract arises directly out of
the individual’s activity as a special
employee;

(2) The individual is in a position to
influence the award of the contract; or

(3) The Contracting Officer deter-
mines that another conflict of interest
exists.

(d) A justification explaining why it
is in the best interest of the Govern-
ment to contract with an individual or
firm described in paragraphs (a) and (b)
of this section on a noncompetitive
basis may be approved by the Senior
Procurement Executive after con-
sulting with the Executive Director for
Operations. This is in addition to any
justification and approvals which may
be required by the FAR for use of other
than full and open competition.

(e) Nothing in this policy statement
relieves former employees from obliga-
tions prescribed by law, such as 18
U.S.C. 207, Restrictions on Former Offi-
cers, Employees, and Elected Officials
of the Executive and Legislative
Branches.

2009.105-70 Contract provisions.

The contracting officer shall insert
the following provisions in all solicita-
tions:

(a) Section 2052.209-70 Current/
Former Agency Employee Involve-
ment.

48 CFR Ch. 20 (10-1-06 Edition)

Subpart 2009.4—Debarment,
Suspension, and Ineligibility

2009.403 Definitions.

As used in 2009.4:

Debarring official means the Senior
Procurement Executive.

Suspending official means the Senior
Procurement Executive.

2009.404 Consolidated list of parties
excluded from Federal procurement
or non-procurement programs.

The contracting officer responsible
for the contract affected by the debar-
ment or suspension shall perform the
actions required by FAR 9.404(c) (1)
through (6).

2009.405 Effect of listing.

Compelling reasons are considered to
be present where failure to contract
with the debarred or suspended con-
tractor would seriously harm the agen-
cy’s programs and prevent accomplish-
ment of mission requirements. The
Senior Procurement Executive is au-
thorized to make the determinations
under FAR 9.405. Requests for these de-
terminations must be submitted from
the Head of the Contracting Activity,
through the Director, Office of Admin-
istration, to the Senior Procurement
Executive.

2009.405-1 Continuation of
contracts.

The Head of the Contracting Activity
is authorized to make the determina-
tion to continue contracts or sub-
contracts in existence at the time the
contractor was debarred, suspended, or
proposed for debarment in accordance
with FAR 9.405-1.

current

2009.405-2 Restrictions on
tracting.

The Head of the Contracting Activity
is authorized to approve subcontracts
with debarred or suspended subcontrac-
tors under FAR 9.405-2.

subcon-

2009.406 Debarment.

2009.406-3 Procedures.

(a) Investigation and referral. (1) When
a contracting officer becomes aware of
possible irregularities or any informa-
tion which may be sufficient cause for
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debarment, the contracting officer
must first submit a complete state-
ment of facts (including a copy of any
criminal indictments, if applicable)
and a recommendation for action to
the Head of the Contracting Activity.
If the contracting officer’s statement
of facts indicates misconduct on the
part of the contractor in regard to an
NRC contract, the Head of the Con-
tracting Activity will refer the matter
of misconduct to the Inspector General
to determine if an investigation is re-
quired prior to referring the case to the
debarring official.

(2) To the extent the Head of the Con-
tracting Activity believes that suffi-
cient grounds for debarment exist,
independent of any pending investiga-
tion by the Inspector General, the Head
of the Contracting Activity shall im-
mediately forward the case, without
reference to any pending investigation,
and a recommendation for action to
the Senior Procurement Executive for
review. In such circumstances, the
Head of the Contracting Activity will
take no additional action in regard to
a specific matter of misconduct re-
ferred to the Inspector General prior to
consulting with the Inspector General.

(b) Decision-making process. If, after
reviewing the recommendations and
consulting with the Office of the Gen-
eral Counsel and, if appropriate, the Of-
fice of the Inspector General, the de-
barring official determines debarment
is justified, the debarring official shall
initiate the proposed debarment in ac-
cordance with FAR 9.406-3(c) and no-
tify the Head of the Contracting Activ-
ity of the action taken. If the con-
tractor fails to submit a timely written
response within 30 days after receipt of
the notice in accordance with FAR
9.406-3(c)(4), the debarring official may
notify the contractor in accordance
with FAR 9.406-3(d) that the contractor
is debarred.

(c) Fact-finding proceedings. For ac-
tions listed under FAR 9.406-3(b)(2), the
contractor shall be given the oppor-
tunity to appear at an informal hear-
ing. The hearing should be held at a lo-
cation and time that is convenient to
the parties concerned and no later than
30 days after the contractor received
the notice, if at all possible. The con-
tractor and any specifically named af-

2009.407-3

filiates may be represented by counsel
or any duly authorized representative.
Witnesses may be called by either
party. The proceedings must be con-
ducted expeditiously and in such a
manner that each party will have an
opportunity to present all information
considered pertinent to the proposed
debarment.

2009.407 Suspension.

2009.407-3 Procedures.

(a) Investigation and referral. (1) When
a contracting officer becomes aware of
possible irregularities or any informa-
tion which may be sufficient cause for
suspension, the contracting officer
must first submit a complete state-
ment of facts (including a copy of any
criminal indictments, if applicable)
and a recommendation for action to
the Head of the Contracting Activity.
If the contracting officer’s statement
of facts indicates misconduct on the
part of the contractor in regard to an
NRC contract, the Head of the Con-
tracting Activity will refer the matter
of misconduct to the Inspector General
to determine if an investigation is re-
quired prior to referring the case to the
suspension official.

(2) To the extent the Head of the Con-
tracting Activity believes that suffi-
cient grounds for debarment exist,
independent of any pending investiga-
tion by the Inspector General, the Head
of the Contracting Activity shall im-
mediately forward the case, without
reference to any pending investigation,
and a recommendation for action to
the Senior Procurement Executive for
review. In such circumstances, the
Head of the Contracting Activity will
take no additional action in regard to
a specific matter of misconduct re-
ferred to the Inspector General prior to
consulting with the Inspector General.

(b) Decision-making process. If, after
reviewing the recommendations and
consulting with the Office of the Gen-
eral Counsel, and if appropriate, the Of-
fice of the Inspector General, the sus-
pending official determines suspension
is justified, the suspending official
shall initiate the proposed suspension
in accordance with FAR 9.407-3(b)(2).
The contractor shall be given the op-
portunity to appear at an informal
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